SB 1321, SD 2, House Committee on Ocean Recreation and Marine Resources, Public Hearing - March 16, 1999, 9:00 A.M., Room 312, State Capitol by Harrison, John T. & Jarman, M. Casey
· l
University of Hawai'i at Manoa
Environmental Center
A Unit of Water Resources Research Center
2550 CampUB Road· Crawford 317' Honolulu. Hawai'i 96822
Telephone: (808) 956-7961 • Facsimile: (808) 956-3980
RL:01481
SB 1321 S. D. 2
House Committee on Ocean Recreation and Marine Resources
Public Hearing. March 16, 1999
9:00 a.m., Room 312, State Capitol
By
John Harrison, Environmental Center
M. Casey Jarman. School of Law
SB 1321 S.D. 2 amends Chapters 171 and 190D, HRS, to specify that legislati ve concurrence is
not required for leases issued under Chapter 190D and to make substantive changes to terms and
conditions of lease procedures provided under Chapter 190D.
OUf statement on this measure does not constitute an institutional position of the University of
Hawaii.
Required approvals of the Executive and the Legislative branches of government prior to lease of
submerged lands as provided in Section 171-53 reflects the recognition by the Legislature of the fact that
these are Public Trust resources. Thus. their care and management are entrusted to the government to
ensure that the public interest in them is not subdivided and apportioned to one or more persons or groups
of people without full governmental deliberation and concurrence.
We have serious concerns regarding the proposed extinguishing of the requirement for legislative
concurrence for mariculture leases. Challenges to any exclusive use of a public trust resource are
inevitable, and the best defense against them is the concurrence. not only of the Executive, but of the
Legislative branch as well. The process for obtaining concurrent resolutions for submerged land leases is
well established and has been variously implemented. A lease application need not be fully executed at
the time that legislative concurrence is sought. and once conveyed, such concurrence conveys the
imprimatur of the representative body politic, which then renders the approved lease more difficult to
contest. Thus, it is entirely to the applicant's benefit to complete the procedures as provided under
Chapter 171-53 in its present form.
With regard to proposed amendments to Chapter 190D. this law has been on the books for over
10 years and remains unused due to the formidable difficulties that are incurred by a person or group
trying to implement it. In deleting aJI references to submerged lands and the Conservation District Use
Permit (CDUP), the measure attempts to replace the existing COUP with a new permitting process.
However. it fails to remedy the confusing procedures for leasing marine waters, partly because the
substituted procedures are almost as confusing as those they are replacing. In addition, language on page
7, lines 9-10 creates a conflict in law, in that through reference to Chapter 183C, the very COUP process
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that the measure is attempting to supplanc is invoked. What is needed is a complete revision of Chapcer
190D, rewriting it as a policy statement, and delegating authority for implementation to appropriate
agencies through rulemaking. In addition, if the criteria for decision-making on leasing could contain
language that prohibics leasing that violates che public Crust and the trust Co Native Hawaiians and sets up
a hierarchy of uses, then we probably could forego the provision for legislative concurrence.
We suggest that as written, this measure attempts to remedy the difficulties faced by those
attempting co establish commercial or research mariculture enterprises by fixing the parts that aren't
broken, while skirting the heart of the problem. Open ocean mariculture should be approached as a
zoning issue, and what is needed is a science-based, rational designation of suitable and appropriate
regions where these activities may be safely and profitably undertaken. Specificity of lease teons and
application procedures as provided herein are more appropriately established by rule than by legislative
statute. Chapter 190D ought co articulate clearly and unambiguously:
1. That it is the policy of the State that open ocean mariculture should be promoted, encouraged,
and developed at both large and small scales of implementation;
2. That the State, through its departments of Agriculture, Land and Natural Resources, and
Transportation, with the cooperation of the University of Hawaii, and pursuant to public input
under provisions of Chapter 91 t shall designate regions within State waters where leases may
be obtained for the purposes of open ocean mariculture;
3. That the Department of Land and Natural Resources. through rule making, shall prescribe the
terms and conditions of leases;
4. Specific criteria for decision making '.:hat establish a hierarchy of uses;
S. Specific criteria for decision making that prohibit leases which violate the public trust and
leases which violate the trust to the native Hawaiian community, and;
6. Specific criteria for decision making thac ensure.protection of threatened and endangered
species, that protect the public health, safety, and welfare, and that mandate compliance with
all applicable federal and state standards for environmental protection.
Ultimately, we strongly support the intent of promoting a viable system of ocean leasing. Such a
system will enable an industry to develop here that we now. to all intents and purposes, forbid. If we
cannot provide a means of allowing this form of usage of marine resources for the growing of indigenous
fish in a cage at sea, then Hawaii will have turned away another $100,000,000 per year business
opportunity.
